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Debate with the author of a recent paper entitled “The concept of essence of 
fundamental rights in the EU legal order: Peeling the onion to its core” European 
Constitutional Law Review (Issue 2, 2018, Forthcoming) written by Dr Maja 
Brkan, Assistant Professor in EU law at the Faculty of Law of Maastricht 
University.  
 
The article aims to shed light on the notion of essence of fundamental rights 
that has been relied upon by the Court of Justice of the EU (CJEU) in the 
Schrems and Digital Rights Ireland cases. This article places the notion of 
essence into the framework of multi-level protection of fundamental rights in 
Europe, arguing that this concept has its origins not only in case law of the 
CJEU concerning the ‘very substance’ of fundamental rights, but also in the 
national constitutional traditions of Member States and the case law of the 
European Court of Human Rights. This article further elaborates on the 
constitutive elements of this notion and proposes a classification of the different 
types of breaches of the essence of fundamental rights. Finally, while 
elaborating on the relationship between the notion of essence and the principle 
of proportionality, this article proposes an EU methodology for determining a 
breach of the essence of a fundamental right. 
 

12.00-12.30 Arrival and lunch  

12.30-13.45 “The concept of essence of fundamental rights in the EU legal 
order: Peeling the onion to its core”   

 Introduction by Dr Hielke Hijmans, Brussels Privacy 
Hub.  

 Critical remarks by Dr Herke Kranenborg (Legal 
Service Commission) 

 Critical remarks by Prof. Herwig Hofmann (University 
of Luxembourg) 

 Reactions of the author 

13.45-14.30  Discussion with discussants, authors and audience, chaired 
by Dr Hielke Hijmans 

 


